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mitted itself not to use by adheringtothe Treaty onthe Non- Justice (I.C.J.) held unanimously that

nuclear weapons against Proliferation of Nuclear Weapons any use of nuclear weapons
countries that forswear them? This (NPT)2 These countries now in- “should...be compatible” with the
article summarizes the gradual clude all those in the world having negative security assurances given
change in how this question has beemuclear reactors except for the four by the United States and the other
answered from the 1960s, when theother avowed nuclear weapon statefour nuclear weapon states to non-
United States would not even say that(Britain, China, France, and Russia) weapon NPT parties in 19950n
it had no “intention” of using nuclear and four major states that have re-the other hand, the U.S. State
weapons against such countries, tofused so far to join the NPT—Bra- Department’s Office of Legal Ad-
1995, when President Clinton made zil, India, Israel, and Pakistan. Brazil viser concluded that the U.S. under-
a formal but qualified declaration that has joined the Latin American taking does not constitute an
it would not do so. It then describes nuclear-weapon-free zone and has‘international agreement.” Can the
why this declaration (a so-called become the beneficiary of a related].C.J. and the State Department both
“negative security assurance”) is U.S. non-use promise as a result. be correct? After years of debate
binding—legally binding” to some  With the exception of India, Israel, on the legality of using nuclear weap-
and “politically binding” to others— and Pakistan (each of which is be-ons, has a norm been created that
and discusses whether it precludedieved to have a nuclear weapon ca-justifies the 1.C.J.’s conclusion even
the use of nuclear weapons topability), and the five nuclear weapon though there is no “international
counter a biological or chemical states (often referred to here as theagreement” within the State
weapon attack. “Five”), the U.S. negative security Department’s definition? This ar-
assurance covers essentially theticle will discuss these questions af-
whole world. ter first describing the history leading
up to the 1995 U.S. undertaking.

I I as the United States com- then had forsworn nuclear weaponsopinion, the International Court of

President Clinton’s declaration in
1995 was made to over 170 non-
nuclear weapon countries that by In 1996, in a non-binding advisory
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EARLY PROPOSALS TO BAN  Union, declared their intention to use nuclear weapons on its members by
NUCLEAR WEAPONS nuclear weapons first, if faced by others!4
U.S. opposition to banning the suc_h an attack.By 1954, so many
use of nuclear weapons began as th@Ptions f‘?r r_1uc|ear use were consid-FIRST U.S. ASSURANCES
Cold War was beginning. In 1946, ere_d realistic by US military s'_[rat- SPECIFIC TO NUCLEAR
egists that President Dwight WEAPONS
Eisenhower announced that nuclear

posed to destroy what it had if other WE@PONS have toda_y achieved CONihen France acquired their own
ventional status in our armed

countries would agree not to acquire 10 nuclear weapons, the United States
such weapons. The 1946 u.s. forces. began seeking international agree-
Baruch plan would have given a By 1961, the campaign to ban the ment to prevent further nuclear pro-
U.N. agency a monopoly on con- bomb had produced a U.N. Generalliferation® China’s first nuclear test
ducting research on how to make Assembly Resolution declaring that in 1964 increased U.S. concern that
nuclear explosives—to prevent oth- any use of nuclear weapons wouldndia would push its long-standing
ers from doing so—as well as strongbe a violation of the U.N. Charter nuclear research project farther to-
inspection authority free of a veto. and an international war crime. The ward building weapons. The United
The United States, however, offeredvote was 55 to 20, with the United States had begun supporting an Irish
to give up its own weapons only af- States and most of its major allies idea for a global treaty in which non-
ter U.N. inspections—backed if nec- dissenting. In addition, 26 countries, nuclear weapon countries would
essary by military force—were including most Latin American and promise not to acquire nuclear weap-
underway in other countri€sNot  Scandinavian states, abstaitedt  ons, and the Chinese test gave new
yet having nuclear weapons, the So-that time, the United States opposedenergy to the effort that eventually
viet Union countered with a proposal adding any ban on first use of nuclearproduced the NPT in 1968.

to destroy those held by the United weapons beyond the U.N. Charter’s
States and to ban future productionlimitation of force to self-defense or
and use by treaty, but not to limit na- actions authorized by the Security
tional research on nuclear explo- Council*? Thus, in opposing the
sives, which its scientists had alreadyresolution’s call for a conference to
begun® The Soviet position in the draft a treaty prohibiting first use,

-’ and come to our assistance if some-
U.N. debate over these proposalsSecretary of State Dean Rusk said: Ise doe&The first public U.S
was the first step in what became a  The United States Govern- ~ ON€ €156 G0ES7TNE HIISL public L. >.
worldwide campaign to “ban the ment can and does offer the response to this question was given

; fullest assurances that it will by President Lyndon Johnson on the
bomb” and to declare any govern- never use any weapon, large

when the United States had the only

nuclear weapons in the world, it pro- As the Soviet Union, Britain, and

Non-weapon countries consider-
ing proposals for such a treaty asked
the United States: If we give up
nuclear weapons, will you promise
not to use such weapons against us

. ; : day of the Chinese test: “The nations
ment that “would be the first to use or small, with aggressive Y X
the atom weabon adainst anv coun-  ntent. But the "United that do not seek national nuclear
try” to be awafcrimigr]ld This gam tS_tates, “kt% O]Ehﬁ)r free n%_ weapons can be sure that, if they
: ' ) lons, must be IUlly prepare need our strong support against some
paign was opposed by the West, led  to exercise effectively the g supportag
inherent right of individual threat of nuclear blackmail, then they

by the United States. and collective self defense will have it.”8

By 1949, the year the Soviet  as provided in the United .
Union tested its first nuclear weapon Nations Charte¥ The statement contained no nega

and the North Atlantic Treaty be-  Inthe U.S. view, the North Atlan- g\ée nif’seirigfssfotre;?i benneg;';;):
came effective, the Cold War was in tic Treaty and other U.S. military ¢2UNtM wearing nu

full swing. In due course, the United alliances assured U.S. allies against/®aPons. But on fhat same day,
States and its North Atlantic Treaty the use of nuclear weapons by otherhina announced “that China wi

Organization (NATO) allies, fearing countries. The alliance erected an€Veratany time under any circum-
an overwhelming attack on Western U.S. nuclear “umbrella” over stances bj the first to use nuclear
Europe by large Warsaw Pact con-them—a meaningful threat of retali- weapons.

ventional forces led by the Soviet ation which would deter the use of Americans assumed that the In-
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dian government, a rival of China’s dian proposal for a promise “not to ria, complained that it did not contain
with a nuclear research program thatuse nuclear weapons against coun-a non-use promise for their benéfit.
had begun before that of China, tries who do not possess them” re-In 1966, the Soviet government re-
would not rely on this any more than ceived support from other sponded to this complaint with a pro-
the United States would rely on simi- non-aligned countrie¥. posal for a treaty clause to prohibit
lar _Soviet promis_e%’. Moreover, the _ Responding to this proposal, the “the use of nuclear weapons against
United _States still opposed any limit U.S. Arms Control and Disarma- non-nucl_ear States parties to the
on thg first use of nuclt?ar weapahs. ment Agency (ACDA) urged accep- treaty WhIC.h hav_e no%nucl_ear weap-
President Joh_nson S §tatement, ance of such a limitation on first ©NS ©N their territory® This lan-
th_erefore, promised assistance anO[Jse—with a modification to fit the 9uYade, however, yvould have
d|d_ n?t make a pledge such asperceived needs for nuclear deter_e_:xcluded from protection NATO al-
China’s. Other forms of a US 88 rance of NATO and other allies. lies such as WestGermany, Italy,_and
surance had been _debated within ayjithin the U.S. government, ACDA Turkey that had Amerlca_n or Brm_sh
interagency committee, but the ac- nuclear weapons on their territories.

urged approval of the followin ‘ . o .
tual text used was drafted to meet g PP g For this reason in addition to the Joint

clause for a proposed draft for the

the occasion of the Chinese té&st. NPT: Chiefs’ desire to keep their nuclear
Not equivalent to the promise of a Each of the Parties to this options open, the United States op-
military alliance with India or any Treaty now owning nuclear posed the Soviet suggestion—though

other threatened country, itwas nev- ~ Weapons undertakes not to  many non-aligned countries sup-
heless a strong statement and oo nuclear weaﬁons againet orted it*

erthe g statement ar any other Party thatdoesnot P -

came to be called a “positive own nuclear weapongx- Later in 1966, the eight non-

i cept in defense against an i !
nuclear assurance in contrast to a act of aggression ?n which aligned countries that were members

“ne:\ga1t|ve" assurance such as 3 state owning nuclear of the Geneva disarmament confer-
China's® weapons is engaged ence joined in a memorandum to the
India minimized the significance ~ ACDA argued that U.S. nuclear conference that recited their various
of Johnson’s stateme#ft.Later, use was highly unlikely anywhere in individual NPT-related proposals
while in London to seek help in deal- the world unless China or the Sovietincluding “the banning of the use of
ing with China’s nuclear threat, Union was engaged on the othernuclear weapons and assurance of
India’s prime minister told the press: side, in which case the italicized ex- the security of non-nuclear-weapon
“If all the non-nuclear countries ception would permit nuclear use. States.” They suggested that these
united, they could create the climate ACDA also argued that India had “could be embodied in a treaty as
necessary for the non use of nuclearsought a norm to this effect and thatpart of its provisions or as a declara-
weapons.” India was allied with the clause could be an important in-tion of intention.®
neither side in the Cold War, and ducement to gaining the agreement
seemed hesitant to seek an alliancedf non-nuclear weapon countries to bl
to deal with Chin& While U.S. and the proposed nonproliferation f
Soviet negotiators cooperated to pro-treaty*® The Joint Chiefs of Staff,
duce a positive assurance for Indiahowever, though supporting the idea
that would substitute for (but not of an NPT, opposed this limitation
constitute) an alliance, what they on U.S. nuclear options. The final
proposed did not satisfy the Indi- U.S. treaty draft approved by an in-
ans? Meanwhile, India and other teragency committee for submission
non-aligned cour_ltries that had sup-to the (_.‘aeneva disgrmament Confer'sought authority from President
ported the Soviet ban-the-bomb ence did not contain such a cladgse. Johnson for the U.S. representative

campaign began demanding that \yhen this draft was made public to the United Nations to vote for the
non-use assurances be made to Couny, geptember of 1965 at the Genevaresolution and to announce during

tries not having nuclear weapons. c,nterence, several non-alignedthe debate that the United States:

During a U.N. Disarmament Com- ¢, nyries, including India and Nige-  ...declares its intention to re-
mission conference in 1965, an In-

During the U.N. General Assem-
y debates on disarmament in the
all of 1966, 46 non-aligned coun-
tries introduced a draft resolution
that invited the nuclear weapon
states “to give an assurance that they
will not use, or threaten to use,
nuclear weapons against non-
nuclear-weapon State®”ACDA
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frain from the threat or use  Assembly overwhelmingly adopted stated that such a declaration “weak-

of nuclear weapons against . -
any non-nuclear weapon a resolution that called on the ens the credibility of the U.S. nuclear

state that is party to a gen- weapon countries “to refrain from deterrent, reduces military flexibil-
eral non-proliferation treaty the use, or the threat of use, ofity, and establishes a precedent that
gggépgt Igrggts%nngggggéptgg nuclear weapons against Statescould lead to further restrictions on
by a nuclear weapon Stéfte. which may conclude treaties” not to U.S. nuclear options** McNamara

The Joint Chiefs of Staff opposed acquire nuclear weapons. The res_o-had recently been succeeded_ by Sec-
ACDASs draft: According to a State lution also requested the Geneva_dls-retary_of Defense Clar_k_ Clifford,
Department cable sent to Presidentarmamem confere_n(;e to_cons!derwho did not take a position on the_
Johnson and Secretary of State RuskNON-use treaty provisions, mclud_mg request, and_ President .Johnson did
who were abroad when the issuethe Soviet proposd’r_. D_urlng the fi-  not approve |t‘.5_Later, _Wl_thout any
arose, the Chiefs’ “opposition was _nal stages of negotiation of the NPT non-use commitmentin its text or in
based on the reason that such a non'” Geneva during 1968, U_.S. nego-a separate declaration or_resolutlon,
use assurance could provide an im-tiators sounded out their Sow_et the NPT was ovgrwhelmmgly rec-
petus toward total prohibition of counterparts on Whethe_r th_e Sovietommended for signature by a vote
nuclear weapons and the total impamgovernment would modify its non- of the U.N. General Assembf§.
could alter the current military bal- use proposal to make American al-
ance to the detriment of the U.8» €S such as Germany, ltaly, and o yative security assurance for non-
Turkey beneficiaries of the Soviet weapon NPT parties thus came to

Once again, the Chiefs were con- : it I
cerned about any new norm limit- promise not to use nuciear weapons, ohing in 1968. But, these countries

ing nuclear deterrence options. The92Inst non-nuclear weapon NP helped to lead the way to a 1968
State Department cable, in supportp"?‘rt'es' even '_[hough these Cour]mespromise not to use nuclear weapons
of ACDA's request, argued that, be- still had Amencan_nucle_ar WEapOnSs qainst parties to a nuclear-weapon-
cause of the exception foraggressiondeployed. on their territories. BY free zone created in Latin America
supported by a nuclear weapon statethen' the idea was to find COMMON and the Caribbean Sea.

the proposed declaration “would not !anguage on non-use that might go

apply in the event of any war in Eu- Into a_tU.N. resolutlo? dE?D“_Pg W,E[h FIRST U.S. NUCLEAR NON-
rope in which Soviets gave their sup- secunty assurances for parties

: . 'USE PROMISE
_ . rather than in the treaty itséff.
port; for declaration to apply to After the Cuban Missile Crisis

North Korea and North V|etnam, When the Soviets declined, and the deployment of Soviet
they would have to become partiesACDA and the State Department nuclear missiles in Cuba, the presi-
to NPT and would have to keep nevertheless again sought authorityden,[S of Bolivia. Brazil éhile Ec.
Chicoms [China] and Soviets from from President Johnson to state U'S'uador and Mexi’co calléd fora'treaty
giving them support in any hostili- intentions on non-use of nuclear that V\’/ould declare Latin America
ties....™® weapons during that year’s U.N. de- and the Caribbean to be a zone free

Despite the Joint Chiefs’ opposi- bate. Th_ey.proposed the following of nuclear weaporfd. On Novem-
declaration:

tion, Secretary of Defense Robert ™" 1,,5 jnited States affirms its ber 27, 1963, the U.N. General As-

Efforts to achieve agreement on a

McNamara agreed to ACDA's pro- intention to refrain from the sembly voted without dissent for a
posal, and it was approvétBut, threat or use Otf nuclear resolution noting this initiative and
weapons against any non- : ; .
by then, the language of the d'raft nuclear-weapon state, Party s_uggestmg that other countries, par
U.N. General Assembly resolution to the Treaty on the Non- ticularly the nuclear weapon states,
had been changed to eliminate the  Proliferation of nuclear cooperate in achieving its goals

call for a simple statement of assur- \évaegepdori]r?’a%h%trrksegoafttgg-k when the Latin Americans had

ances that nuclear weapons would  3ssjsted by a nuclear- reached agreemettt.
not be used against non-weapon weapon Staté& The United States supported the

statement of intention was then not gpposed. According to a memoran-treaty drafts did not contain nuclear
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nuclear weapons itself or on
behalf of anyone and not to
encourage others to control
or possess therf.

Davis Robinson, the ACDA law-

yer who helped negotiate this under-

tandi ith | for the Stat
of May 4, 1966, called upon the standing with lawyers for the State

I ries t and Defense Departments (including
nuciear weapon COUntries 1o prom-y, o jqint Chiefs), explained that its

|t_sei_ thgt tt:ey will ant tlake the ini- purpose was to encompass cases “i
lafive in the USe ot nuclearweapons,, ;- 4 nuclear-weapon state as-

?f a_r}[y kif,]d. ag;sligstdany_tpha_lrt C;Lthe sisted a Contracting Party in an FIRST U.S. NUCLEAR NON-
erritory™ included within e med attack by providing a ‘nuclear USE PROMISE TO NON-

Bugtleglrs-;/v?apgg-frete ZOﬁéJthih. umbrella’ or conventional armed WEAPON NPT PARTIES
nited states did notrespond to ISsupport....Assistance by a nuclear-

proposal because the agreedW
penultimate draft treaty of the nego-

statements, therefore, did not com-
ment on that ide®. After the Soviet
and non-aligned proposals for such
a provision in the NPT, however,
Brazil and Colombia began seeking
one for their treaty. Their proposal

Committee stating that they had no
objection to the ratification of the

non-use protocol in light of their

belief that the U.S. understanding
had “received general international
acceptance?” Based on these state-
ments and other information, the
Senate consented to ratification of
rqhe protocoP®

After the United States agreed to
eapon state in an armed attack cara non-use promise for Latin Ameri-
ries with it an implicit threat that can nuclear-weapon-free zone mem-

tiating commission contained no
such provisiort? Then the negoti-

ating commission approved a revi-
sion of the Brazil-Columbia proposal

for the final draft: The nuclear United States made its first non-use
weapon states would be asked tocommitment.Aformal ACDA state-

adhere to a separate protocol to thement for the executive branch to the
nuc|ear-weapon-free zone treaty Senate Forelgn Relations Commit-

containing a promise “not to use or tee explained why it had done so for =
»the Latin American treaty and not, aligned proposal to convene another

threaten to use nuclear weapons

against any non-nuclear weaponfor example, for the NPT:

party to the zoné&

Strongly supporting a nuclear-
weapon-free zone for this region, the
United States accepted this language
in 1968. It added, however, a unilat-
eral “understanding” (interpretation)
of the non-use promise both at the
time of its signature and of its ratifi-
cation. The understanding included
an exception to permit nuclear re-
sponse to a Soviet-assisted attack in
the region like the exception in the
earlier ACDA proposals. It stated

that:

an armed attack by a Con-
tracting Party [a non-
weapon party to the zonig|
which it was assisted by a
nuclear-weapon state
would be incompatible with
the Contracting Party’s cor-
responding obligations un-
der Article 1 of the Treaty
[not to possess or acquire

Assessment of the non-use
undertaking at the time the
Treaty was signed by the
United States resulted in
agreement within the gov-
ernment that it was accept-
able in this particular case
in view of (a) the special
historic relationship which
the United States has main-
tained with hemispheric
neighbors, and (b) the diffi-
culty of conceiving of cir-
cumstances in which the
United States would find it
in its interest to use or
threaten to use nuclear
weapons against a Latin
American ﬁarty to the
Treaty which was abiding
by its obligations thereun-
der, as understood by the
United States and clarified
in the foregoing statement
[the U.S. “understand-
ing"].%8
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nuclear weapons might, if necessary,bers but did not agree to one for
be used®

With this understanding, the non-aligned countries pushed for

non-nuclear-weapon NPT members,

one at a special disarmament con-
ference they convened just for non-
weapon countrie®. That conference
failed by one vote to get the neces-
sary two-thirds approval for a non-

conference to negotiate a separate
treaty in which the nuclear weapon
countries would be asked to prom-
ise not to use or threaten nuclear
weapons against non-weapon coun-
tries® Instead, the conference reaf-
firmed the Western position that the
use of nuclear or any other weapons
was prohibited by the U.N. Charter
except in individual or collective
self-defense or when authorized by
the U.N. Security Councit

At about the same time, the regu-
lar Geneva disarmament conference
established “non-use of nuclear
weapons” as an agenda item, and the
Soviet Union again urged negotia-
tion of a new treaty prohibiting the
use of nuclear weapofis.At the
1972 U.N. General Assembly ses-
sion, a resolution was adopted call-

The Joint Chiefs of Staff submit- ing for a “permanent prohibition of
ted a letter to the Foreign Relationsthe use of nuclear weapons.” The
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vote was 73 to four with 46 absten-

and most of its friends and alli&s.

This declaration was an out- acquiescence) that the weapon states
tions, including the United States growth of the earlier U.S. drafts de- again consider other proposals to
scribed above that were proposed byprevent the use of nuclear weapons.

Later the Soviet Union and its allies ACDA, as well as of the U.S. treaty It concluded:

submitted a draft treaty that would promise to the Latin American
have prohibited any first use of nuclear-weapon-free zone parties.
nuclear weapons by those that joinedAt first glance, the declaration
it.%* In the next years, non-aligned seemed to be a stronger commitment
countries repeated their long-stand-than the declarations proposed by
ing demands for promises from the ACDA that were considered but not
nuclear weapon countries not to useused during the NPT debates; those
nuclear weapons against non-declarations described the U.S. state-

[W1hile noting the declara-

tions made by nuclear-
weapon Stateseffective
arrangements, as appropri-
ate, to assure non-nuclear-
weapon States against the
use or the threat of use of
nuclear weapons could
strengthen the security of
those States and interna-
tional peace and securfty.

weapon countrie¥. Ata 1975 NPT ment as one of “intention” and this
review conference, for example, declaration did not. _ :
tions in the language of the 1978

their support was strong enough 0 ¢ the same time, the italicized declarations from one weapon state
produce acquiescence by the Unitede, seption was broader than thosey, another, and with the ideg of rely-
State“s and Its allies to a St""temenbroposed but not used earlier, orthan o upon ’unilateral declarationys
that determl_ned efforts must be the one contained in the U.S. under'ra?hefthan a treatv. non-alianed
made especially by the nuclear- ganging to the Latin American pro- countries pro osedy’draft tre%ties
weapon States Party_ to the [NPT]'tocoI on non-use. At first following it romisF:es 'E)o noN-weapon coun-
to ensure the security of all e the pattern of these texts, it exceptsyjgg IC())f nuclear non-use trFl)at had no
nuclearweapon States Partiés” an attack by a non-weapon NPT exceptiong? The Soviet Union also
'I_'he co_nference agreed to t_he Paparty in which that party is “associ- offerepd suéh a treaf§. To counter
ticular importance of assuring and ateq yiith a nuclear-weapons state iNthese suggestions, the United States
strengthening the security of non- arrying out or sustaining the at- ro oseg?hat the “individual unilat-
nuclear-weapon States Part_le_s_ Wh'Chtack." (The earlier ones had exceptedgrallo ledaes” of the five nuclear
have renounced tge acquisition Ofany non-weapon state engaged in oweF;s b(ge  otad 1 a e N
nuclear weapons:’ Finally, at @  «an armed attack,” or “act of aggres- general Asqsembl resolutgi]on that
special session of the_ U.N. Gener_alsion,,, upon the United States of its \yo1d recoanize t);]e desire of the
Assembly lo debate disarmament INyjies “supported” or “assisted" by non-wea og countries to be assured
1978, each of the weapon states IS, lear weapon state.) But theihat the I?/vill never be attacked with
fued SeParat,,e and dlfferer_lt NON-US€ 978 language then went beyond thisnuclearywea ons. A U.S. workin
declarations” for the benefit of non- except an attack by a non-weapon .- o o ueg A, commogn
weapon NPT partieS. The U.S. state if it were simply “allied” with E:ln%uag(fjto cover the diff%ring poli-

declaration, made in the name of :
President Carter. stated: a nuclear weapon state at the timegjeg of the five nuclear weapon coun-

Dissatisfied both with the varia-

The United States will not
use nuclear weapons against
any non-nuclear-weapons
state party to the NPT or any
comparable internationally
binding commitment not to
acquire nuclear explosive
devices,except in the case
of an attack on the United
States, its territories or
armed forces, or its allies,
by such state allied to a
nuclear-weapon state or
associated with a nuclear-
weapons state in carrying
out or sustaining the at-
tack®®

of the attack, whether or not the (.5 was probably impossible.
nuclear weapon state assisted in they,\vever. it continued “noting” the

attack, and whether or not it was |angyage of all five declarations in
even aware of the attack. Based Ongne regolution in which each was
an off-the-record backgroun(_j brief- quoted separately would “give inter-
ing for reporters by three senior U.S.

) ’ national status to the individual as-
off|C|_aIs, this gdded scope to the ex- g, rances by the nuclear weapon
ception was intended.

States, thereby enhancing their char-
This and the other 1978 declara-acter as solemn commitments.”

tions failed to satisfy the demands The American representative said:

of the non-weapon countries. Inthe  [T]he vote of the five pow-

end, a special session of the U.N. ers for the resolution would

: indicate that the five them-
General Assembly urged (with U.S. selves consider that this
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General Assembly resolu-
tion is one which haister-
national status and a
binding character®

of disagreement on other matters, theUkraine ultimately joined NATO
NPT review conference failed to and later attacked Russia without
agree on areport containing substanNATO involvement, Russia could
tive recommendations, including not use nuclear weapons on Ukraine

This U.S. proposal was not
adopted in 1979, but one quite like
it was adopted by the U.N. Security

Council in 1995, shortly before the until the dissolution of the Soviet
NPT was extenaed In 1979. how- Ynion in 1991 produced new incen-

one to call such a conferen®elhe

many of its allies abstaining, the to provide stronger non-use prom-

U.N. General Assembly adopted two ises to the former Soviet repub_lics
resolutions suggesting negotiation of of Belarus, I_(azakstan, af‘d Ukraine,
a treaty to assure non-weapon state§’aCh of Wh'(?h ha_d Sowe_t nuclear
against the use or threat of nuclearV€2pPons on its soil when it became
weapons?® During the 1980s, the independent.

non-aligned countries continued to

ask for such a treaty, and the Geneva>ECOND U.S. NUCLEAR NON-
disarmament conference continued JSE PROMISE TO NON-

to try to find common language for WEAPON NPT PARTIES

one!” Matters were further compli-  To persuade Ukraine, as well as

without violating the agreement
debate continued along these linesmade in 1994 with Ukrain®.

In the final memorandum of
: agreement, Britain, Russia, and the
ever, with the United States and tives for the nuclear weapon Statesnited States (together rather than
unilaterally):

reaffirm, in the case of
Ukraine, their commitment
not to use nuclear weapons
against any non-nuclear-
weapon state party to the
Treaty on the Non-Prolifera-
tion of Nuclear Weapons,
except in the case of an at-
tack on themselves, their
territories or dependent ter-
ritories, their armed forces,
or their allies,by such a
state in association or alli-
ance with a nuclear weapon

cated by India’s and Pakistan’s de- Kazakstan and Belarus, to relinquish State®
mands that they be included amongthe nuclear weapons within their ter- Thoygh by its terms this simply “re-
the beneficiaries of such a treaty, ritories, new negotiations over a affirms” the 1978 commitments, its
even though neither would join the common non-use promise took placeeyception clearly narrows that stated
NPT and thereby forswear nuclear between Russia, the United States,, 1978 py the United States. In ad-
weapons. India had already con-and Ukraine. These negotiations yjtion, its form is that of a legally
ducted a nuclear explosion, and Padater included Britain, Kazakstan, pinding “memorandum of agree-
kistan was believed to be pursuing and Belarus: In these negotiations, ment” though not of a treaty.
nuclear weapon$.Many NPT par- the 1978 British form of non-use
ties wanted to limit the benefits of a declaration was followed rather than -@ter. to help secure the support
non-use treaty to countries that, un-the Americarf The British alterna- ©f the many non-aligned non-
like India and Pakistan, had forsworn tive was much like the early ACDA Weapon NPT parties for the exten-
nuclear weapons. But, because theproposals and the understanding forSion ©f the NPT at the 1995 Review
Geneva disarmament conference inthe Latin American non-use proto- 2"d Extension Conference, the
cluded both India and Pakistan ascol in that the exception for attacks UNited States began negotiating with
members, and because conferencéy any non-weapon NPT party as- Britain, China, France, and Russia
practice required consensus deci-sisted by a weapon state was nar-2P0Ut possible new security-assur-
sions, the conference could not rec-rower than in the 1978 American 2N te8>éts for the non-weapon NPT
ommend a treaty that did not include form discussed earlier: The “attack” partles._ The |r_1ternat|ona| agree-
India and Pakistan as beneficiaries. itself had to be “in...alliance with a Ment with Ukraine was a precedent
At the 1990 conference of NPT NUClear-weapon State” in order to pefor these negot|at|o_ns. The tex'F of
: v _ excepted from the promise not to usethe agreement Ukraine had received
parties to review implementation of ) i _ali
- nuclear weapons against the non-Was public, and many non-aligned,
that treaty, U.S. representatives had p g ! ] :
: weapon stat& Thus, the exception NoN-weapon NPT parties could be
authority to support a separate con-"V€@P S p -
i als would not applv if the other weapon €XPected to demand as much. More
ference only for NPT parties in or- PPly _ -apPon . at the end of 1994 the U.N
: ) state, though in an alliance with the ' : o
der to negotiate a non-use treaty tha o General Assembly had adopted a
did not include India and Pakistan Peneficiary non-weapon state, was

; ; lution calling for negotiation of
o ignorant of the attack or did not sup- '¢5° fion
as beneficiarie¥. However, because oort the attack. For example, if “a" instrument of legally binding
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character” to “assure non-nuclear-
weapon states against the use or
threat of use of nuclear weapons.”
The resolution recited the failure of
the Geneva disarmament conference
to negotiate such an agreement and
called upon the nuclear weapon

ritories, its armed forces or
other troops, its allies, or on
a State towards which it has
a security commitment, car-
ried out or sustained by such
a non-nuclear-weapon State
in association or alliance
with a nuclear-weapon
State?®

treaty that the non-nuclear weapon
NPT parties wanted. That neither the
Five nor the non-weapon parties then
regarded the assurances as legally
binding seems evident from the con-
ference recommendation adopted
without dissent “that further steps

states and the 1995 NPT ExtensionLike the promise to Ukraine, this should be considered to assure non-
Conference to work toward produc- statement ostensibly “reaffirms” nyclear-weapon States not party to
ing one® U.S. non-use statements to NPT nonthe Treaty [NPT] against the use or
weapon parties made first in 1978, threat of use of nuclear weapons.

- - yet narrows the exception from that These steps could take the form of
roduce new negative security assur- : .
2 J 4 used in 1978. Just as the 1994 multi-an internationally legally binding

ances, ACDA proposed—but the : Lo
' lateral agreement with Ukraine 193
Defense and State Departments op- g Instrument

q K leaallv bindi would prohibit a Russian nuclear
posed—maxing a legally DINdINgG o¢4nse to a conventional attack bY|S THE 1995 U.S. NON-USE
commitment to all non-weapon NPT . : . . -
parties. Finding common language Ukraine on Russia, even if Ukraine yNDERTAKING ALREADY
' ber of NATO (if NATO
for a text to be declared by all of the + . & HeO8r O ( BINDING?

Fi I tod * obstacl had no part in the attack), so the 1995 ) , _

T'r\]/ef‘?‘ S(I) preslten © grk')?ad?hs iSYGSSU'S' statement would prohibit an  1he conventional wisdom of in-
€ final result resembled the 1978 \ 0 ican nuclear response to a con-ternational lawyers is that, to form a

commitment in that each of the Five legally binding international com-

X ventional attack, for example, by "™ e )
made a separate declaration, and th?\lorth Korea (a Chinese ally) on mitment, the parties involved in cre-
texts were not identical. But, it was

= ) ’ WaS south Korea (an American ally) if 2ting itmustintend that it be legally
significantly different in that all five

i _ China had no partin the atta®k. ~ Pinding® The statement just quoted
declared weapon states (not just Brit- suggests that the Five did not intend

ain, Russia, and the United States) All the 1995 non-use statements thejr negative security assurances to
made declarations and the American,0f the five weapon countries were g |egally binding and that the non-
British, French, and Russian non-useProvided to the U.N. Security Coun- \yeapon parties accepted that conclu-
declarations were almost identical— Cil before it adopted a resolution on gjony However, there are differing
and generally followed the Ukrai- both negative and positive security yjews on whether states making uni-
nian text (cited above) except that assurances. The vote was unanimousg,teral declarations can become
they were in the form of unilateral even though the resolution was criti- hond without originally intending
declarations rather than a multilat- cized for not being stronger by In- 5 he pound and on whether, if
eral memorandum of agreement. Thedonesia, a leader of the non-alignedyoyng, they are “legally” or “politi-
Chinese declaration to the non- non-weapon NPT parties. While not ¢5|1y» houndss

weapon NPT parties contained noduoting the declarations, the resolu-
exception such as that in the decla-tion took note of each of them by undertaking to the non-weapon par-
rations of the other four, and it in- Citing its document numbeé. ties to the NPT, the United States

cluded a promise not to use nuclear - Thereafter, at the April 1995 con- yrieqd to enhance its character as a
weapons first against any other ference at which the NPT was eX- solemn commitment yet satisfy the
country, including the declared tended, the statements werepgfense and State 5epartments’ re-
nuclear weapon statés. repeated, and they were described a3uirement that the undertaking not
assurances available to non-weapor, g “legally binding.” As shown
NPT parties—if they extended the apoyve, the undertaking was made in
NPT?2 The weapon states thus gaveihe name of President Clinton, and,
the declarations as much status ag,njike some ACDA proposals of the
they could without agreeing on a 1960s and unlike the 199f@sitive
common text or negotiating the agsyrance, it did not say it was only

In the interagency negotiations to

In presenting its 1995 non-use

In the U.S. declaration:

The United States reaffirms
that it will not use nuclear

weapons against non-
nuclear-weapon [NPT par-
ties] except in the case of an
invasion or any other attack
on the United States, its ter-
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a declaration of “intention.” More- ﬁ\(I)FrPTE])”rﬁug) aertiir?scggnglri]e The I.C.J.’s predecessor ruled on
over, its presentation seemed to sat- 3 ,.a with these undertak- a unilateral statement by Norway'’s

isfy U.S. Representative Fisher’s ings [of the NPT] in order foreign minister that Norway would
1979 proposal for a “binding” nega-  to_be eligible for anyen- not object to a territorial claim by
tive security assurance. As shown ?‘;ggt?,,f Sggﬁ;gnt%% tgbg\]/ee Denmark if Denmark did not object
above, the United States proposed a  considerations in mind, the to another territorial claim by Nor-
U.N. General Assembly resolution President declares: [the way. When Denmark then refrained
that would “take note” of the unilat- gﬁge"’igéve security assur-  from gbjecting, Norway was held to
eral non-use statements by the fiver,o assu.rance was one of the U.sPe bound by its foreign minister’s
nuclear weapon powers and that«oforts” to add to the NPT's “ben- Statement, even though Norway ap-
would quote all of them. In 1995, e in order to produce the assent Parently did not intend to be bound
each of the non-use statements wag 5 majority of the NPT’s parties as because it had, despite the foreign
before the U.N. Security Council required to achieve the treaty’s ex- minister’s statement, later disputed
when it voted and was cited in the ancione® The U.S. effort went far- P€NmMark’s claint Here, the reply
resolution, although not quoted {har than Fisher had proposed inPy the United States to the
there. In the resolution, the Council 1979 in that the non-use assurancedongstanding requests of non-nuclear
took note “with appreciation” of the ¢ iha Five were offered to the non- Weapon NPT parties for binding
statements. All five of the nuclear weapon NPT parties if they would negative assurances would seem to
weapon parties voted for the resolu-agree to extend the NPT in 1995, andP€ binding upon the United States
tion. tbecause the non-weapon parties, in

In 1979, Fisher argued that “the extension® response to U.S. requests and in re-
liance upon the U.S. statement, sup-

o ety g . 118 CnSGTe K i e oerson f e NPT
, y g the 1995 actions, the I.C.J. described theras it which is now irrevocable
laration of the others] would indicate qgg5 negative assurances as “under- '

that the five the_mselves_con3|def\r [thetakings” and advised the U.N. Gen- _A _secondtheory favoring th_e
result] one which has international o, Assembly that they “should” be binding nature of the 1995 negative
status and a binding charact®HMe  ,carved. The Court apparently con-assurances is that a state may be
was not only the representative of . ,ded that they were as legally bind- barred (lawyers use the word “es-
the United States in making this ing as the nuclear-weapon-free sonetopped”) from taking action that it
statement but an expert on interna- has unilaterally said it would not take

> - - and other admittedly legally binding ! -
tlor_1al law with a previously s_tated requirements relating to nuclear if other states have relied upon the
rationale for such a conclusidéh.

weapons that “should” also be ob- unilateral declaration to their detri-
Given the U.S. views of 1979, the qqpnequot Indeed, the 1.C.J. summa- ment—even though the other states
1995 U.S. declaration should be i;aq these elements of the did notprovide reciprocal action re-
“binding.” negotiating situation or package dealduested by the declaring state. Thus,

There is a stronger argument thatthat resulted in the NPT’s exten- e I.C.J. held that France was le-

the 1995 undertaking is binding than sion°2 gﬁg?leg?\lljvggggnetgitii;z ?;Thzsggi#ii
Fisher’s proposal in 1979. In 1995, i .
reciproci?y t‘))y the non-weapon ae There are three theories that couldpefore 1975 by the statements of its

. support the 1.C.J.’s conclusion that president and other officials that it
well as the weapon parties Was re-ihe negative security assurances arenanded to stop them by théH.

quested and received. Before the,q jegally binding. Théirst is that Though this result and the theory

negative security assurance, tea unilateral declaration made in @have been criticized, they have also
199‘?‘hL(Ja'anﬂggesriggggcgﬁls?ders negotiating situation in which other peen described as supporting the
the indefinite extension of parties rely on the declaration to take poposition that a unilateral decla-
the [NPT] without condi- irrevocable action requ.est'ed by the ation upon which other states have
gﬂgf@%ﬁdmvﬁﬁg%rr]]&%ht%St declarer can become binding on thegjied can become a legal obligation
ursueall appropriate ef- declarer even if not so intended.  \hen, under all the circumstances,

orts to achieve this out-

they reciprocated by supporting tha
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the declaring state is barred by prin-zone treaties but, as shown above, iand 4) the non-weapon states ac-

ciples of “good faith” or “estoppel”
from reneging on it%

Like France, the U.S. government
probably did not intend to create a

did say that these “should” be cepted the declarations to the extent
obeyed. The “lowest common de- of supporting overwhelmingly the
nominator” of the declarations and extension of the NPT. In 1995, all
the protocols is a norm against useof this came together as the NPT

legally binding undertaking through of nuclear weapons against any stategained new members (now more

a unilateral declaratioti® Neverthe-

that has forsworn them except in re-than the U.N. Charter), as the decla-

less, the declaration was designed tgPonse to an attack by such a stateations were noted with appreciation

give the non-weapon NPT parties
something like the binding commit-
ment they had been requesting for
decades. To say that the Unite
States can now renege on its prom
ise without suffering serious conse-
guences seems wholly inconsistent
with this theory.

The third theory on which the
1995 negative assurances have be-
come binding is that they have
helped produce a limited norm of
“customary” international law
against the use of nuclear weapons
on states that have forsworn them.
Customary international law comes
from consistent and general state
practice taken because of a felt obli-
gation—from the action and reaction
of states thinking that there is or
ought to be a rule requiring such a
practice'® The I.C.J.’s decision on
the legality of nuclear weapons sum-
marized the arguments and evidence

concerning whether customary law 1,5 under the 1.C.J.’s rationale
now prohibitecall uses or threats of o practice of the Five in posses

nuclear weapon€® Largely because

openly depended upon nuclear;

(&) a number of states [the
Five] have undertaken not to
use nuclear weapons in spe-
cific zones (Latin America;
the South Pacific) or against
certain other States (non-
nuclear-weapon states
which are parties to the
Treaty on the Non-Prolifera-
tion of Nuclear Weapons);
(b) nevertheless, even
within this framework, the
nuclear-weapon States have
reserved the right to use
nuclear weapons in certain
circumstances [the reserva-
tions or exceptions de-
scribed above]; and
(c)these reservations met
with no objection from the
arties to the Tlatelolco
Latin American] or
Rarotonga ;South Pacific]
Treaties or from the Secu-
rity Council [in the case of
the NPT]°

that has the support of a weaponby the Security Council, and as the
state. Over the years, the Five wouldNPT parties made the treaty perma-
appear to have limited their deter- nent. These factors have produced a
grence policies at least to the extentcustomary prohibition on nuclear
_of this norm. As the Court put it:

use against states that have forsworn
nuclear weapons—with the excep-
tion described above.

There are thus three separate theo-
ries under which the negative secu-
rity assurances are now legally
binding under I.C.J. decisions even
though, in 1995, the NPT parties did
not so regard them. The current prac-
tice of the U.S. State Department
Legal Adviser, however, is different
from that of the I.C.J. It is to treat
declarations such as President
Clinton’s as not creating any legal
obligation. This comes in part from
the way the U.S. Constitution deals
with treaties and in part from long-
standing differences between the
Executive and the Congress, particu-
larly the Senate, over what consti-
tutes a binding international

' agreement that must be reviewed by

_ S"the Senate (a treaty); or, in some
ing nuclear weapons for deterrence
nuclear weapon states had for yearsgy

cases, by Congress as a whole (not a

oes not stand in the way of a Cus'treaty).llo These differences pro-

omary non-use norm that includes duced the Case-Zablocki Act of
weapons to deter attacks by Othelipese exceptions protecting states; 972 that requires the Secretary of

states, the I.C.J. held that there waspat have forsworn nuclear Weapons.siate to transmit to the Congress the
no such prohibition even though s gescribed earlier in this article, oyt of “any international
nuclear weapons had not been usegng non-use norm grew over the agreement...other than a treaty, to
since World War Il and several U.N. years from 1968 to the present aS\which the United States is a

resolutions had condemned theiryy yore and more non-weapon stateg, gty
use. The I.C.J. did not say explicitly yacame beneficiaries of the decla- _
that customary law had created a,4tions and protocols, 2) the excep- State Department regulations de-

lesser prohibi_tion tothe e>_<tent ofthe tions in the declarations became fining “inter_national agreemen_t" for
NPT declarations of the Five and the 5 .rower and more uniform, 3) non- the domestic law purpose of this stat-
protocols to the nuclear-weapon-free ;e of nuclear weapons continued ute state:
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The parties must intend their
undertaking to be legally
binding, and not merely of
political or personal
effect...While unilateral
commitments on occasion
may be legally binding
they do not constitute inter-
national agreements. For
example, a statement by the
President promising to send
money to Country Y to as-
sist earthquake victims
would not be an international
agreement....Care should be

drawal”:

Until and unless a Party ex-
tricates itself from its ‘po-
litical’ unde_rtakin?, which it
may do without legal pen-
alty, it has given a promise
to honor that commitment,
and the other Party has ev-
ery reason to be concerned
about compliance with such
undertakings. If a party con-
travenes a political commit-
ment, it will be subject to an
appropriate political re-
sponset4

viewed periodically and when con-
sensus or something close to it is
necessary to deal with threats to its
observance, such as those in the past
by Irag and the Democratic People’s
Republic of Koread!® Given the non-
aligned countries’ concerns and the
resistance of the United States to
accepting a legally binding obliga-
tion not to use nuclear weapons
against states that are observing the
NPT but do not have nuclear-

taken to examine whether a
particular undertaking is
truly unilateral in nature, or
is part of a larger bilateral

Whether the 1995 U.S. undertak- weapon-free zones available to join,
ing is regarded as “legally binding” the time has come for negotiation of
or multilateral set of under- (as the 1.C.J. opinions suggest), orthe treaty on negative security assur-
takings?!? “politically binding” (as State De- ances the non-aligned countries have
Note that under the italicized phrase partment practice suggests), thesought for almost 30 years.
the 1995 negative security assuranceJnited States is bound to observe it.
need not be submitted to the Con-Which type of obligation it is could DETERRENCE OF
gress even if it is legally binding make a difference to nuclear strate-BIOLOGICAL OR CHEMICAL
since itis not an “international agree- gists planning possible future usesATTACK WITH NUCLEAR
ment” under State Department prac-of nuclear weapons or making rec- WEAPONS
tice. It has not been submitted. It ommendations for nuclear use to a
would seem to fit the last sentencepresident in time of war. But, which-
since, under the first theory, it is part ever it s, its violation would produce
of a “multilateral set of undertak- major political responses by the non-
ings” resulting from a negotiation nuclear weapon NPT parties that re-
between the Five and the non-lied upon it in giving their support
weapon NPT parties. The third or to the extension of the NPT. If the = = 0" Co " nes
customary law theory for the exist- United States used nuclear Weapong oo cking the Upnited States. its
ence of a legal commitment is just against a non-weapon NPT party thatallies or theirgarmed forces with t;io-
as strong. But, the United States hashad not attacked the United StatesI . ’I hemical Wh
not yet accepted either view. or its allies with the assistance of a9 c2, oF chemical weapons. tWhen
the United States recently signed a

A memorandum by the State Weapon state or, without such asSISyreaty non-use protocol to the Afri-

Department’s Assistant Legal Ad- tance, had not attacked using nuclear

i i ; or other weapons of mass destruc-Can nuclear-weapon-free-zone
viser for Treaty Affairs, written af- P treaty, promising not to use nuclear

ter Case-Zablocki regulations were tlolr(1 (see be'ﬁW%h't CO_(Lj"d not Zope weapons against the parties to the
issued, describes State Department© eehp toghet I\(Ielgl' iwoll eipreg SUP~ one. the White House made a state-
practice with respect to international PO't that the ad when it was

. C ment that U.S. adherence to this pro-
documents of a “non-legally bind- €xtendedin1995. Indeed, insistence, | -\ /.o /14 not eliminate a U.S.
ing nature,” which is how the 1995 thatthe non-use commitment can beoption to use nuclear weapons in
declaration is classified by the changed orignored because itis non-. ¢ yoonce against a biological or
United State$® It quotes with ap- Pinding could have serious conse- .\ i o) ool by one of those par-
proval from a Library of Congress duences for continued support by ;o 16y 5 ang NATO strategies
study of declarations called “politi- Non-aligned countries in particular. contemplate the use of nuclear weap-
cal undertakings” for which there are They constitute the great majority of \\ " <= act resort against an armed
“no applicable rules pertaining to the NPT parties, and their wide- . o using any weapoH$.James
Compliance, modification or with- Spread Support is essential to theBaker says that when he was Secre-

health of the treaty when it is re- tary of State he made clear to Iraq

One reason Department of De-
fense officials have opposed legally
binding negative security assurances
is because they did not wish to pre-
clude use of nuclear weapons to de-
ter non-weapon parties to the NPT
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that its use of biological or chemi- against an armed atta&k.If forcer CONCLUSION

cal weapons during what became thein self-defense is justified, the bel- This article has summarized the
Gulf War could produce a nuclear ligerent reprisal rule may permit that 50-year history of resistance, then
response from the United Stat&s. force to violate a treaty or rule pro- grudging but limited acceptance, by
His purpose, of course, was to deterhibiting certain weapons when the the United States of the demands by
an attgck by Iraq using_biological or attack itse_lf violates a}_seconq t_reatycountries that have forsworn nuclear
chemical weapons. Since such anor rule,_W|th two ao_ldltlonal limita- weapons for a commitment not to
attack would violate the Geneva Pro-tions: First, the reprisal must be Nec- se nuclear weapons against them.
tocol of 1925, which prohibits the essary to stop the illegal attack or to It has described the gradual growth
use of biological and chemical weap- prevent further violation; retaliation
ons, it could legitimize a response simply to punish the offender is not
by the United States with biological sufficient justification'?> Second,
or chemical weapons in breach of thethe reprisal must not be out of pro- to use nuclear weapons against a
same treaty, provided innocent third portion to the injury suffered. (From non-nuclear weapon NPT party un-
countries did not suffer collateral the first requirement, of course, the less that party attacks the United
damagé?®® But the United States has reprisal must also not be out of pro-
destroyed its bacteriological weap- portion to what is needed to stop the
ons and is now destroying its chemi- attack or prevent further attacks.
cal weapons. As a result, Pentagon
officials do not wish to rule out us-
ing nuclear weapons against Libya

for example, if it should attack U.S. :
' to attack U.S. armed forces in the : .
or allied forces in the Mediterranean y s qitarranean. The use of gas would While the United States takes the
' 9 position that this declaration does

_ _ violate the Geneva Protocpl of not constitute an “international

Accepting the 1995 declaration as 19252* A nuclear response likely agreement,” the 1.C.J. concluded
legally binding may not, however, would be unnecessary to defend nanimously that it should be ob-
precludeany use of nuclear weap- against the attack; gas masks ancﬁerved. Even though the United
ons in response to a biological or conventional weapons would be States regarded the declaration as a
chemical attack. An old rule of in- more appropriate. Moreover, such a.
ternational law is like that just dis- response probably would not be pro- it may not now renege on that com-
cussed in connection with the portional to the attack. On the othermitment without suffering serious
Geneva Protocol, except that it ap-hand, a biological attack (also a vio- losses to its long-standing efforts to
plies when the weapons used on eactation of the Geneva Protocol) that prevent the spread of nuclear weap-
side are not covered by the samethreatened to kill hundreds of thou- ons to additional countries. Given
treaty or other prohibition. This rule sands of people might justify a U.S. refusal to accept the declara-
can, for example, justify retaliation nuclear response if the attacker COUIdtion as legally binding, the time has
by the victim of an attack that vio- be identified (and a state ratherthannOW come to meet th;e demands of
lates one treaty even though the vic-autonomous terrorists were respon-, o nuclear weapon countries for
tim will violate another treaty to sible), there was not a significantly the negotiation of a negative assur-
carry out the retaliation. Referred to less dangerous way to prevent fur-
as the rule of “belligerent reprisal,” ther violation, the response was rea-
it was the basis for the White House sonably proportional to both the injury
statement dealing with U.S. signa- and the future threat from the at-
ture to the African nuclear-weapon- tacker and, of course, the nuclear use
free zone protocdf® did not violate other rules of interna-
tional law defining war crime%>

of a limited norm in international law
against such use. It concludes that
the United States is now bound not

States or its allies and the attack “is
carried out or sustained...in associa-
tion or alliance with” another
How difficult would it be to meet nuclear-weapon state, the exception

these requirements? Suppose, forstated in the U.S. nuclear non-use
'example, that Libya used poison gasdeclaration of 1995.

with chemical weapons.

political” commitment when made,

ances agreement in treaty form.

Many authorities believe that,
under this rule, reprisals using force
can only be justified as self-defense
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war of poisonous gases, but contains no limita- Parties” in Virginia Foran, edMissed Oppor-
tion on the manufacture or possession of suchtunities? The Role of Security Assurances in
1 The author wishes to thank Michael Barletta, gases by states and no inspection provisions.Nuclear Non-Proliferation Polic{Washington,
John B. Rhinelander, Davis Robinson, Alfred P. Protocol for the Prohibition of the Use in D.C.: Carnegie Endowment, forthcoming,
Rubin, Scott D. Sagan, Charles N. Van Doren, War of Asphyxiating, Poisonous or other 1997).

Adam Yarmolinsky, James Walsh, and Dean Gases, and of Bacteriological Methods of War- 7 See Bunn, “Security Assurances Against
Wilkening for their useful criticisms of drafts of fare, June 17, 1925. For a summary of the Nuclear Attack.”

this article. The author also wishes to thank the reasons why the Baruch plan failed, see George!® “Statement by President Johnson, October 16,
W. Alton Jones Foundation for its support for re- Bunn, Arms Control by Committee: Manag- 1964,” Department of State BulletifNovember
search at two U.S. archives of formerly classified ing Negotiations with the RussiaStanford: 2, 1964, p. 612; ACDAPocs. on Disarm.v.
files that relate to the subject of this article. Stanford University Press, 1992), pp. 59-61. 1964, p. 451.

The views expressed here are the author’'sFor the history of the Soviet pursuit of nuclear *°“Chinese Statement on Nuclear Weapons, Oct.
alone. weapons, see Hollowagtalin and the Bomb 16, 1964,” ACDA Docs. on Disarmv. 1964, pp.
2Treaty on the Non-Proliferation of Nuclear Weap- 7 Stockholm Appeal of the World Peace Coun- 448, 449.

ons of July 1, 1968. The text of President Clinton’s cil, March 19, 1950, Department of State, 2° A. G. Noorani, “India’'s Quest for a Nuclear
declaration is set forth below. Docs. on Disarm.v. 1945-59, p. 232. For Guarantee,Asian Survey (July 1967), p. 490;

3 Treaty for the Prohibition of Nuclear Weapons U.S. opposition, see “Statement of Secretary Bunn, “Security Assurances against Nuclear At-
in Latin America of February 14, 1967, Additional of State Acheson Regarding Stockholm Peacetack”; Sagan, “Why Do States Build Nuclear
Protocol Il. Cuba is not a party to the NPT, has Appeal,” July 12, 1950Docs. on Disarm.y. Weapons?” pp. 65-66.

signed but not yet ratified the Latin American 1945-59, p. 239-40. 2t See, Bunn, Memorandum for Director and
treaty, and has only a never-completed Soviet re-® See, e.g., “Statement of Secretary of State Deputy Director, ACDA, “Security Guaranties
actor structure. The Latin American treaty is also Acheson Regarding Stockholm Peace Appeal.” and Non-Proliferation of Nuclear Weapons,” De-
referred to often as the Treaty of Tlatelolco. Other °Office of the Historian, U.S. Department of State, cember 31, 1964, LBJ Library, NSF Collection,
nuclear-weapon-free-zone treaties with such pro- Pub. No. 9511, The North Atlantic Treaty Orga- Committee File, Committee on Nuclear Prolifera-
tocols, not all yet in force, cover the rest of the nization (Washington, D.C.: Government Print- tion, Boxes 1 & 2.

Southern Hemisphere and part of the Northern ing Office, 1987), pp. 2-3; Mandelbaurihe 22 Bunn, “Security Assurances against Nuclear
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World, 1939-1946: A History of The Atomic En- A/5174, annex Il, pp. 78-80; ACDADocs. on to rely on any of the offered Soviet or U.S. secu-
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in the State Departme(itlew York: New Ameri- (Princeton: Princeton University Press, 1989), pp. Mission Geneva telegram to State Department,
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36 ACDA, International Negotiationsp. 59.
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ACDA, Docs. on Disarm.y. 1968, pp. 583-84;
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Non-Nuclear-Weapon States,” pp. 12-13 and note Box 1655. This was cleared by the Deputy Secre- ACDA, Docs. on Disarm.y. 1969, pp. 164, 239,

8.
43 “Memorandum, National Security Advisor

tary of Defense. From this telegram, the U.S.
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431-32.
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pp. 3-9.

8 “Statement of Secretary of State Vance: U.S.
Assurance on Non-Use of Nuclear Weapons, JuneNewsom, ed.The Diplomatic Record, 1990-91

12, 1978,"Department of State Bulleti\ugust
1978, p. 52, ACDADocs. on Disarm.y. 1978,
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81 See Sherman Garnett, “The Role of Security * “Principles and Objectives for Nuclear Non-

lied” and “associated with a nuclear weapons state Assurances in Ukrainian Denuclearization” and Proliferation and Disarmament,” par. 8, NPT/
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Bunn, “Security Assurances,” both in Foran, ed., CONF. 1995/32 (Part I), Decision 2 (emphasis
Missed Opportunities added).

82 See Office of the White House Press Secretary,* See, e.g., American Law InstitufRgestatement
“Trilateral Statement by the Presidents of the (Third) of the Foreign Relations Law of the United
United States, Russia and Ukraine, Jan. 14, 1994."States(St. Paul, Minn.: American Law Institute,
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exception in the later agreement: “except in the % See American Law Institut®estatement (Sec-
case of an attack on [a nuclear-weapon state orond) of the Foreign Relations Law of the United
its allies] in association or alliance with a [an- States(St. Paul, Minn.: American Law Institute,

you're dealing with a case in which there’s no other] nuclear weapon state.” 1965), Comment c. to Sec. 301.

piece of paper, but we have reason to believe® See BernaueiNuclear Issues on the Agenda % “Statement of U.S. Representative Fisher to the
that the nuclear state is somehow involved p. 9. Committee on Disarmament, June 28, 1979,"
behind the scenes or somewhere along the way?8* See Bunn, “Security Assurances,” in Foran, ed., ACDA, Docs. on Disarm.v. 1979, pp. 303, 306.
Senior Official: “That's a fair statement....” Missed OpportunitiesA State Department cable ° Fisher had been Legal Adviser to the U.S. State
Department of State, Transcript of Special discussed earlier in this paper gave the same in-Department and chief reporter of the American
Briefing, June 12, 1978, 5:06 P.M. See also terpretation to an earlier draft with an exception Law Institute’s authoritative review of interna-
“Department of State Telegram 149147,” June like this one. tional law as perceived by the United Stafes:

12, 1978 to U.S. Missions in New York and ®Memorandum on Security Assurances in Con- statement (Second). iii. This Restatemersaid
Geneva and to several embassies explainingnection with Ukraine’s Accession to the Treaty unilateral “declarations of heads of state or gov-
the new non-use declaration. Both provided on the Non-Proliferation of Nuclear Weapons, ernment, foreign ministers, or other officials en-
pursuant to Freedom of Information Act re- December 4, 1994 (emphasis added). Similar gaged in the conduct of foreign relations” could
quest. agreements were made with Belarus and create “international legal agreements as distin-
t“Final Document of the Special Session of the Kazakstan. China and France later gave assur-guished from statements of policy....” p. 365. It
General Assembly devoted to Disarmament,” ances to the three former republics that were dif- also said that a binding agreement could be pro-
ACDA, Docs. on Disarm.v. 1978, pp. 411, 418 ferent in form. duced without an instrument signed by the par-
(emphasis added). 8 ACDA, “Fact Sheet: A Declaration by the Presi- ties when one acted in anticipation of the other’s
2 See, e.g., “Conclusion of an International Con- dent on Security Assurances for Non-Nuclear reciprocal action and the other responded as an-
vention to Assure Non-Nuclear-Weapon States Weapon States Parties to the Treaty on the Non-ticipated. “It is not necessary that the instruments
Against the Use or Threat of Use of Nuclear Weap- Proliferation of Nuclear Weapons, Apr. 5, 1995;” be direct exchanges between the parties. Unilat-
ons, Mar. 27, 1979,” submitted to the Geneva dis- “1994 Report of the Ad Hoc Committee on Ef- eral declarations of acceptance of the compulsory
armament conference by Pakistan, Doc. CD/10, fective International Arrangements to Assure Non- jurisdiction” of the 1.C.J. by two parties for the
ACDA, Docs. on Disarm.y. 1979, pp. 90, 92.  Nuclear-Weapon States against the Use or Threatpurpose of litigating a dispute between them was
See also BernauéMuclear Issues on the Agenda  of Use of Nuclear Weapons,” Geneva Conference given as an example. p. 363. Thus, as Fisher ap-
pp. 10-26 for a history of the complaints about on Disarmament, Doc. CD/1275, August 30, parently saw it, in the U.S. proposal that he put
the 1978 declarations and a description of vari- 1994. forward, each of the five nuclear weapon states
ous proposals for reform. 8 U.N. General Assembly Resolution 49/73, De- would, in effect, say to the others: “We will make
7 “Strengthening of Guaranties of the Security of cember 15, 1994. Britain, France, and Russia did our declaration of negative security assurances to
Non-Nuclear States, Sept. 8, 1978,” U.N. Gen- not support the resolution. non-nuclear weapon NPT parties and vote for the
eral Assembly, 33rd Sess., Doc.A/33/241, Sep-2851 U.N. Security Council Official Records U.N. resolution if you will do the same.” Each
tember 20, 1978, ACDADocs. on Disarm.v. (April 11, 1995, 3514th meeting) at U.N. Docs. would then act in reliance upon the other doing
1978, p. 558. S/1995/261, S/1995/262, S/1995/263, S/1995/ so, and each would then be bound by the resolu-
74 “Proposal to the Committee on Disarmament 264, S/1995/265 (1995). tion and its own declaration. See “U.S. Working
for Recommendation to the U.N. General Assem- & “Statement of Secretary of State Christopher Paper Submitted to the Committee on Disarma-
bly Concerning the Security of Non-Nuclear- regarding a Declaration by the President of the ment,” ACDA, Docs. on Disarm.v. 1979, pp.
Weapon States Against Nuclear Attack, Jul. 2, United States on Security Assurances for Non- 328-30.

1979,” Doc. CD/27, ACDADocs. on Disarm. Nuclear-Weapon States Parties to the Treaty on® “Statement of Secretary of State Christopher,
v. 1979, pp. 328, 329. the Non-Proliferation of Nuclear Weapons, Apr.5, Apr. 5, 1995” (emphasis added.)

s“Statement by U.S. Representative Fisher to the 1995.” This statement was repeated to U.N. Se-% NPT Art. X.2.

Geneva Committee on Disarmament,” ACDA, curity Council in connection with the adoption °ACDA, the lead government agency in the cam-
Docs. on Disarm.v. 1979, pp. 303, 306 (empha- of S/RES/984, U.N. Security Council Official paign to secure the NPT’s extension in May of

sis added). Records (3514th meeting, April 11, 1995), the
8 U.N. General Assembly Resolutions 34/84 and resolution noting with appreciation the security
34/85, ACDA, Docs. on Disarm.v. 1979, pp.  assurances of the Five.

785, 787. % This is consistent with the promise (without an

1995, issued a press release on April 5, 1995, the
day the president’s declaration was issued. It said:
“It is the Administration’s view that the national
statements being issued by all five NPT nuclear-

7 See Bernaueluclear Issues on the Agenda exception) that the United States made to North weapon states, their co-sponsorship of a Security
pp. 10-23. Korea in 1994: “The U.S. will provide formal as- Council resolution on security assurances which
8See, e.g., Leonard Spector with Jacqueline R.surances to the DPRK against the threat or use ofis under consideration in New York, and the com-
Smith, Nuclear Ambitions(Boulder, CO: nuclear weapons by the U.S.” See “Agreed Frame-mon negative security assurance achieved by the
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five—together comprise a substantial response Journal of International Law/l (1977), p. 1, from other developing countries, the DPRK'’s
to the desire of many NPT non-nuclear- 4, 7. temporary withdrawal from the NPT might
weapon states for strengthened security assur- Henkin, Pugh, Schacter, and Sniitterna- well have become permanent, and the nego-
ances. This outcome reinforces the tional Law p. 393, after pointing out that the I.C.J. tiations with it unsuccessful. Thus, widespread
international nuclear non-proliferation regime in the Nuclear Tests case did not require any re-support is needed to enforce the NPT. See,
and deserves the support of all NPT parties.” ciprocal action oquid pro quoby the countries  e.g., Gordon Goldstein, “Nonproliferation and
ACDA, “Fact Sheet: A Declaration by the relying upon the French statements, said that thethe U.N. Security Council, A Conference Re-
President on Security Assurances for Non- I.C.J. opinion could be interpreted as holding that port of the UNA-USA Project on the Security
Nuclear Weapon States Party to the Treaty a state making such a declaration “is precluded Council and Nonproliferation” (1996); Arms
on the Non-Proliferation of nuclear Weapons,” by principles of good faith or estoppel from Control Association, “Fact Sheet on North
April 5, 1995, p. 2. Thus, these “strengthened repudiating it.” Korea’s Nuclear Facilities,” July 21, 1994;
security assurances” were offered to the non-1% In the Nuclear Tests case, France had not in-Michael R. Gordon, “White House Asks Glo-
nuclear-weapon NPT parties if they would vote tended to create a legally binding commitment; bal Sanctions on North KoreansThe New

to extend the NPT. before the Court’s decision, it did not “recognize York Times(national edition), June 4, 1994, p.
101 egality of Nuclear Weapons, p. 36, par. 105.D. that it was bound by any rule of international law Al; David |. Sanger, “The Pyongyang Puzzle,”
In this paragraph, the Court unanimously con- to terminate its tests....” 1974 I.C.J. at 270. In- The New York Time¢national edition), June 1,
cluded that any threat or use of nuclear weaponsdeed, the Australian attorney general had earlier 1994, p. Al; Michael R. Gordon, “Out of Bounds:
“should...be compatible with the requirements of told the Australian Senate that the French state-Iraq Played ‘Catch Me if You Can.’ North Korea
the international law applicable in armed ments fell short “of an understanding that there Says, ‘What if You Do?"The New York Times,
conflict...as well as with specific obligations un- will be no more atmospheric tests conducted by June 5, 1994, “The Week in Review,” p. 1;
der treaties and other undertakings which ex- the French Government at its Pacific Test Cen- Michael R. Gordon, “U.S. Finds it Hard to Win

pressly deal with nuclear weapons.” The opinion ter....” Id. at 270. Consensus over North Korealhe New York
had earlier made clear that “specific obligations %7 Restatement (ThirdBec. 102; 301, comment Times(national edition), June 10, 1994, p. Al.
under treaties” meant the non-use treaty commit- c. 16“Under Protocol I, which we signed, each party
ments provided to nuclear-weapon-free zone par-1° Legality of Nuclear Weapons, pp. 25-33, 36 pledges not to use or threaten nuclear weapons
ties and that “other undertakings” meant the 1995 (par. 105 B). against an ANFZ [African Nuclear-weapon Free
negative security assurances provided to non-!% Legality of Nuclear Weapons, p. 25. Zone] party. However, Protocol | will not limit

nuclear weapon NPT parties. See pp. 22-25. Thus*? SeeRestatement (Thirdpec. 303 (1987). See options available to the United States in response
the 1995 negative security assurances were treatedlso the comments and notes to this section forto an attack by an ANFZ party using weapons of
in the same way as the treaties and customary in-many examples of U.S. practice resulting from mass destruction. [nuclear, biological or chemi-
ternational law applicable to war crimes trials and the U.S. Constitution and differences between the cal].” White House, Press Briefing by Robert Bell,

the non-use treaty commitments for nuclear- Congress and the executive branch. Special Assistant to the President and Senior Di-
weapon-free zone parties. These are without ques+** United States Code, v. 1, Sec. 112b. rector for Defense Policy and Arms Control, Na-
tion “legally binding,” and that appears to be the 2 U.S. Code of Federal Regulation, v. 22, Sec. tional Security Council, April 11, 1996.
I.C.J.’s conclusion for the negative security as- 181.1-.2. Subsequently, it became clear that the basis for

surance undertakings. However, its opinion is only **See Robert Dalton, Assistant Legal Adviser for this statement was the international law rule of
advisory; it does not bind the United States or Treaty Affairs, Memorandum of March 18, 1994, belligerent reprisal. See Bunn, “Expanding

any other government. reprinted in Marian Nash (Leich), “International Nuclear Options,” pp. 7, 9.

102 | egality of Nuclear Weapons, p. 23. Acts Not Constituting AgreementsAmerican To gain support in the Senate for the Chemi-
103 ] egal Status of Eastern Greenland (Denmark Journal of International Law88, No. 3 (1994), cal Weapons Convention, the Clinton adminis-
v. Norway), 1933 P.C.1.J., ser. A/B, No. 53. Rely- pp. 515-19. tration made a formal commitment to carry out

ing on this and other sources, an international law 14 Treaties and Other International Agreements: “overwhelming and devastating” retaliation
expert concluded that “ostensibly unilateral dec- The Role of the United States Sen&eComm. against any enemy that attacked U.S. troops with
larations have been considered binding when Print 103-53, 103rd Cong., 1st Sess. (1993), pp.poison gas. A senior official is reported to have
made in the context of a larger negotiating situa- 34-35, quoted in Leich, “International Acts,” at stated that “our response would draw on the whole
tion"—for example, when the declaration is made 518. range of weapons in the U.S. inventory.” Thomas
to secure action by another state or states and i®* The NPT provides for review every five years, Lippman, “Clinton Presses Chemical Pact: Prom-
or they, in reliance upon the declaration, take the and the next review will be in the year 2000. NPT ise of Fierce Response Offered to Gain GOP Sup-
action requested. Alfred P. Rubin, “The Interna- Art.VIIl.3. There will be preparatory committee port,” The Washington Posftfinal edition),
tional Legal Effects of Unilateral Declarations,” meetings of the parties dealing with substantive February 15, 1997.

American Journal of International La®1, No. complaints each of the three years before the re-''” See “The Alliance’s Strategic Concept, NATO
1(1971), p. 1. See to the same effect, Louis view meetings. See “Strengthening the Review Summit Agreement,” Rome, par. 40, 55-57
Henkin, Richard C. Pugh, Oscar Schachter, andProcess for the Treaty,” NPT/CONF. 1995/ Dec. (1991). In a briefing to explain the results of the
Hans Smit|nternational Law: Cases and Mate- 1, par. 4. For the U.N. Security Council to deal 1994 U.S. Department of Defense nuclear pos-
rials (St. Paul, Minn.: West, 2nd ed. 1987), p. effectively with Irag’s efforts to make nuclear ture review, then Deputy Secretary of Defense
393. weapons required, of course, a consensus of thelohn Deutch was asked about the possible use of
104 Nuclear Test Cases (Australia and New Zealand Five as well as the votes of at least four out of the nuclear-armed Tomahawk missiles to respond to
v. France)|nternational Court of Justice. 1974, 10 remaining members. U.N. Charter Art. 27. The chemical weapons in a regional crisis. He said
pp. 253, 267, 457, 472. Security Council is the only effective enforcement that those threatening biological or chemical
105 American Law InstituteRestatement (Third)  body for any NPT violator that defies the NPT- weapons would have to take the existence of U.S.
Sec. 301, comment ¢ and reporter’s note 3; Sec.based inspection requirements of the Internationalnuclear weapons “into account.” “U.S. Dept. of
321, reporters’ note 1; Oscar Schachter, “Twilight Atomic Energy Agency (IAEA) and economic Defense Briefing of Sept. 22, 1994, p. 20. In tes-
Existence of Nonbinding International Agree- sanctions of NPT members seeking to enforce thetifying in support of Senate approval of the
ments,” American Journal of International Law treaty—as the Democratic People’'s Republic of Chemical Weapons Convention, then-Secretary of
71 (1977), pp. 296, 301, 304. For the contrary Korea (North Korea) did for the first six months Defense William Perry was asked how the U.S.
view, see Alfred P. Rubin, “The International Le- of 1994. Had there been significant support for would respond to a chemical attack if it destroyed
gal Effects of Unilateral Declarationsinerican the DPRK'’s defiance of the IAEA and the NPT all its chemical weapons as it is now doing. He
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described a range of possible conventional re- Spring 1995), pp. 171, 172-73.

sponses and added: “and then there are nuclear The U.N. General Assembly’s consensus Dec-
weapons.” Reuter’s, “U.S. May Use Nuclear Force laration of Principles of International Law Con-
Against Chemicals,” March 28, 1996; Defense cerning Friendly Relations and Co-operation
Department News Briefing of April 23, 1996, Among States provides: “States have a duty to
excerpted in “For the RecordT’he Washington refrain from acts of reprisal involving the use of
Post(final edition), April 24, 1996, editorial page. force.” 25 U.N. General Assembly OR Supp. No.
1181n 1991, Baker threatened Irag, a non-nuclear- 28, at 122 (1970). This, however, does not pro-
weapon NPT party, with the destruction of its re- hibit a reprisal using force in self-defense in re-
gime, not just its removal from Kuwait, if it sponse to an armed attack because the
used biological or chemical weapons against Declaration did not change the U.N. Charter.
coalition forces in the Gulf War. He said he But it does support the view that the old cus-
“left the impression that the use of chemical tomary law authorizing reprisals that would
or biological agents by Iraq could invite nuclear not qualify as self defense against an armed
retaliation.” Baker,The Politics of Diplomacy: attack under the Charter is no longer valid. In
Revolution, War and Peace, 1989-19%h. explanation of its support for the Declaration’s
58-59 (1995). From this book and other state- prohibition of forcible reprisals, the State De-
ments to the press by Baker, by his Iraqgi inter- partment said that it was “desirable to endeavor
locutor and by a U.N. official, I.C.J. to maintain the distinction between acts of
Vice-President Schwebel concluded that the lawful self-defense and unlawful reprisaDi-
United States had threatened nuclear weapongest of U.S. Practice in International Law
if attacked with biological or chemical ones (Washington, D.C.: Government Printing Of-
and that the threat had been effective in pre-fice, 1974), p. 700. Thus, if a “reprisal’ can be
venting Iraqi use of chemical or biological agents. justified as self-defense against an armed attack,
See Legality of Nuclear Weapons, Dissenting it is permissible under U.S. practice. Sastate-
Opinion of Vice-President Schwebel, pp. 840-841. ment (Third) Sec. 905(2), comment g, and
See also William M. Arkin, “Weapons of Mass reporter’s note 8.

Destruction in the Gulf War,The Washington  *220n nuclear reprisal to a biological or chemical
Quarterly 19 (Autumn 1996), pp. 3-18. attack, see KalshoveBeglligerent Reprisalspp.
119Vienna Convention on the Law of Treaties, May 377-78. On necessity, see Tucker, “Reprisals and
23,1969, 8 I.L.M. 679 (1969), Art. 60.2(b). The Self-Defense,” p. 593.

United States signed but did not ratify this treaty; 2* Restatement (ThirdBSec. 905 and note 8.

it accepts most of its provisions as reflecting cus- *?* Even if this treaty had not been joined by the
tomary international lawlrhe Restatment (Third)  attacker, its rule has become customary interna-
accepts and follows this article of the Vienna tional law applicable to all countries. See, e.g.,
Convention, Sec. 335. In any event, many view Bunn, “Banning Poison Gas and Germ Warfare:
the Geneva Protocol of 1925 as only prohibiting Should the United States Agre&®fsconsin Law
the first use of chemical weapons. See Frits Review1969, No. 2 (1969), pp. 375, 388-89.
Kalshoven,Belligerent ReprisalgLeyden: Libya is in any event a party to the 1925 Geneva
Sythoff, 1971), pp. 347-48. Protocol. ACDA Arms Control and Disarmament
120 Bunn, Expanding Nuclear Optiongp. 7, 9. Agreementsp. 9.

1211n this view, the U.N. Charter prohibits the use *?° See Legality of Nuclear Weapons, pp. 25-30
of force except in self-defense against an armedfor a summary of the rules defining war crimes
attack or when force is authorized by the U.N. that may relate to nuclear weapon use.

Security Council. Forcible reprisals not so autho-

rized must therefore be individual or collective

self defense to an armed attack. See, e.g., Mili-

tary and Paramilitary Activities in and against

Nicaragua (Nicaragua v. U.S.nternational

Court of Justicev. 1986, pp. 14, 119-12Re-

statement (Third)Sec. 905 (2) and comment g;

Louis Henkin,International Law: Politics and

Values(Dordrecht, The Netherlands: Mortinus

Nijhoff, 1995), pp. 122-23. For discussions com-

paring reprisals using force under the Charter with

such reprisals under customary international law,

compare Derek Bowett, “Reprisals Involving the

Recourse to Armed ForceXimerican Journal of

International Law66, No. 1 (1972), p. 1 with

Robert Tucker, “Reprisals and Self-Defense: The

Customary Law,”American Journal of Interna-

tional Law66, No. 3 (1972), p. 586. For a related

argument that self defense against an armed at-

tack is not a necessary prerequisite to the use of

force not authorized by the U.N. Security Coun-

cil, see Alfred P. Rubin, “Review Essay: Looking

Out from Inside,"The Fletcher Forun{Winter/
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